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Seymour J. Rubin
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The University of Denver College of Law was honored to have as its guest
lecturer for the ninth annual Myres McDougal Distinguished Lecture, Professor Seymour Rubin, Professor Emeritus in Residence at American University. Professor Rubin chose to discuss the topic of international trade in
the contemporary world. Through a historical overview, Rubin illuminates
how the formal underpinning of modern trade law came about. He then
proceeds with an analysis of whether the "rules" promulgated during the
post-war era are still adequate, in light of the increase over the years in
trade and commerce, and the presence of new international financial institutions on the scene. Professor Rubin concludes that despite the "unevenness" of the application of the MFN principle, the evident rise of non-tariff
trade barriers, the increasing complexity of international development and
the colossal international debt crisis, it would be folly to abandon the present system and its principles. The system provides a framework and forum
for sensible and calm discussion of the most critical issues between nations.
The risks of abandonment are too great.

U.S. FOREIGN POLICY AND
......................................

THE

U.N.
Thomas M . Franck 159

The University of Denver College of Law was honored to have as its guest
lecturer for the tenth annual Myres S. McDougal Distinguished Lecture,
Professor Thomas M. Franck, Professor of Law and Director of the Center
of International Law and Studies at New York University School of Law.
Professor Franck chose to discuss the topic of United States foreign policy
and the United Nations, particularly emphasizing the present United States
attitude of obloquy towards the U.N. As Professor Franck observes, the intensity of the current negative feelings of the U.S. toward the U.N. stems
primarily "from our own national proclivity for unrealistic optimism" with
regard to the role of the U.N. in the world order, as well as from the backlash of our own institutional reforms within the U.N. Franck notes that the
United States campaign for membership in the U.N. was premised upon
unrealistic beliefs of the political power of the U.N. Through historical
analysis Franck examines how United States attempts to improve upon the
workings of the U.N. ultimately succeeded, in both transferring many of the
important functions of the Security Council to the General Assembly, and
restricting the veto power of the members of the Security Council. As
Franck reveals, although effective while the United States could count on a
majority of members in the principal organs of the U.N., these institutional
changes in the power structure of the U.N. resulted in a backlash against
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United States interests by the mid-1950's. As a result, the United States
began pursuing a policy of violating U.N. rules which did not suit their
purposes, and just recently has begun a gradual withdrawal from the U.N.
system. Professor Franck concludes his remarks by emphasizing that the
United States must not withdraw from the established international political system.

ARTICLES
THE TRANSITION FROM BRITISH TO CHINESE RULE
IN HONG KONG: A DISCUSSION OF SALIENT INTERNATIONAL
LEGAL ISSUES ...............................
Roda Mushkat

171

The United Kingdom and the People's Republic of China recently concluded a treaty that called for the return of Hong Kong to the sovereign
control of the PRC. Most of the legal relationships that are to govern the
parties for the duration of the agreement have been set within the provisions. However, there remain significant gaps that are only exacerbated by
the vastly different approaches of the parties with regard to implementing
those provisions. While the author considers the areas of sovereignty, treaty
implementation, state succession and nationality, this is not a plain discourse on the state of international law. The unique feature of this article is
that each area considered includes an analysis of the influence and role
each actor plays with regard to the transition of the rule over Hong Kong.
The author is able to provide unique insight into all of the legal processes
pertaining to Hong Kong.
THE INTERNATIONAL LEGAL STATUS OF THE CONTRACTUAL
RIGHTS OF CONTRACTORS UNDER THE DEEP SEA-BED
MINING PROVISIONS (PART XI) OF THE THIRD
UNITED NATIONS CONVENTION ON THE LAW OF THE

SEA ....................................

Bradley Larschan 207

The author examines the contractual rights of contractors under the Third
United Nations Convention on the Law of the Sea in light of the review
provisions of article 155 of the Convention. The article explores the potential conflict between provisions of the Convention, which provide for security of these contractual rights and one of the underlying purposes of the
Convention, "equitable exploitation" of the seabed, which is embodied in
the Review Conference provisions. In the latter portion of the article, the
author suggests that by using general principles of the United States bankruptcy law, the economic value of the contracts can be guaranteed under
the Convention, even if it should become necessary to restructure the contracts for political reasons. By treating the International Sea-Bed Authority
as a "failed" enterprise, the author argues that the economic value of the
investments in sea-bed mining ventures could be protected and the political
concern for "equitable exploitation" respected.
Two MODELS FOR A RAWLSIAN THEORY OF INTERNATIONAL
LAW AND JUSTICE .........................
Daniel W.

Skubik

In this article the author extends Rawls' theories of domestic justice as fairness, as articulated in his treatise A Theory of Justice, to the concerns of

231

international law and foreign relations. The author argues that certain strategic moves permit a delineation of the two fundamentally distinct Rawlsian models of international justice. The bulk of the article is devoted to
explicating and comparing the principles and consequences of these two
models. The first model is derived from passing references within the treatise itself. Its structure consists of major institutions touching upon the
rights, duties and advantages of nation-states. These nation-states are the
component actors of the international community. The second model,
which follows alternate Rawlsian assumptions, is comprised of a structure
of major institutions touching upon the rights, duties, and advantages of
individuals and societies. Individuals make up the component actors of the
international community. The article concludes with a brief equilibrium
analysis of the models' outcomes and an argument that the second model
better reflects fundamental principles of fairness. Finally, the author maintains that a commitment to justice as fairness leads not to familiar modern
notions of international law and the "justice" of statal egoism, but rather to
the generation of self-interested community interdependence.
COUNTERTRENDS IN FINANCIAL PROVISIONS FOR THE
PROTECTION OF CORPORATE CREDITORS: THE MODEL
BusINEss CORPORATION ACT AND THE E.E.C.
CORPORATE DIRECTIVES ....................
Jeff Keustermans 275
This article examines the corporate law restrictions in both the United
States and the E.E.C. countries pertaining to financial distributions to
shareholders. Initially, the article presents an overview of the basic terminology and operation of the statutory "legal capital" systems. The author
then discerns that there are two countertrends in the main bodies of laws
governing corporations in the United States and the E.E.C. countries. The
author notes that the E.E.C. countries have created more severe requirements than their U.S. counterparts for the raising and maintenance of a
minimum capital for the protection of creditors. In contrast, the Model
Business Corporation Act, which forms the basis for many state corporate
laws in the U.S. has eliminated the outmoded concepts of stated capital and
par value. The author concludes that neither of the corporate law restrictions in the United States or in the E.E.C. countries are adequate for the
protection of creditors. The author proposes a new solution to the conflict
of interest between shareholders and general creditors of a corporation, by
proposing that all distributions to shareholders be made subject to a minimum capitalization requirement and to financial ratio tests.

CRITICAL ESSAYS
PROPOSED AMENDMENTS TO THE FOREIGN
SOVEREIGN IMMUNITIES ACT OF 1976 AND THE
ACT OF STATE DOCTRINE ................
Manuel R. Angulo

Adrien K. Wing
The introduction of Senate bill 1071 to amend the Foreign Sovereign
Immunities Act threatens to dismantle the act of state doctrine as it is
now used by the courts. The authors believe that if enacted into law, the
amendment will "vex the peace of nations," and potentially endanger
the harmony of our relations with friendly foreign states. In the opinion
of the authors, the act of state doctrine is a viable tool by which U.S.
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courts recognize their limitations in the face of acts by foreign sovereigns. Despite prior legislative attempts to limit the scope of the doctrine, and numerous ambiguous rulings by federal courts, the basic purpose and rationale for the doctrine remain in tact. Consequently, the act
of state doctrine must not be eliminated through the "back door" of the
FSIA.
THE ACT OF STATE DOCTRINE:

ABANDON IT ........................

Donald W. Hoagland 317

This article addresses the dilemma which exists in United States courts
in applying the act of state doctrine. As expressed in the Sabbatino case,
the act of state doctrine limits courts' ability to hear cases involving expropriation by a foreign sovereign government within its own territory.
Federal courts have been inconsistent in applying this doctrine. The author examines the Supreme Court's application of the doctrine in the
Sabbatino case. Subsequent to the Sabbatino decision, Congress showed
its approval of Justice White's dissent in Sabbatino by passing the second Hickenlooper Amendment, which instructed courts to adjudicate
expropriations in violation of international law, unless expressly objected to by the executive branch. The author advocates abandoning the
act of state doctrine. Since exceptions to the doctrine have greatly lessened its importance, the author states that the concepts of comity and
conflicts of law allow U.S. courts to address the validity of expropriations without the artificial and conflicting results of applying the act of
state doctrine.

